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67 Civ. 4180 


This action was filed in 1967 by six shareholders 
of conmon stock of defendant COUNTRYWIDE REALTY, INC., whose 
stock was tradedon the American Stock Exchange. Federal 
jurisdiction is alleged under the Securities Exchange Act 
of 1934 and the Securities Act ot 1923. tee action arises 
under the 1934 Act, Sections 9, 10, i4 and 18 (Title 15. 
Section 77 1 and q) and the Rules and Regulations promulgated 
under the Act, particularly Regulation 14A(a) under the 1934 


Act. 


action is brought by these individual stock- 


The 

holders of COUNTRYWIDE to recover damages for the failure of 
defendants to disclose in proxy material leading ©0 the sale 
of assets of COUNTRYWIDE to REALTY EQUITIES, THC.. of tne 
settlement of derivative actions brought on behalf of 
COUNTRYWIDE. Ic ts plaintiffs’ position that the settlement 
of the derivative action increased the book value of 
COUNTRYWIDE stock so that the value of COUNTRYWIDE ' s assets 


was substantially higher than stated in the proxy material. 


Plaintiffs now move (1) for summary judgment on 
liability with an assessment of damages; (2) for payment © 
plaintiffs’ attorney fees; <3) to dismiss the counterclaim 
alleging malicious prosecuU - and (4) t9 designate this as 
a class action pursuant te oa, FF R.C.E. I find that 
plaintiffs motions must each be denied. 


Summary judgment ig inappropriate at this stage of 


the lawsuic because questions of fact exist which cannot be 
resolved on this motion. The prox/ etatement was sent to 
stockholders on September 13, 1967 advising of 4 shareholders’ 
meeting on October 13, 1967 at which a vote would be taken on 
the dissolution of COUNTRYWIDE upon a distribution of one share 
of REALTY EQUITIES common, for each af five shares of COUNTRYWIDE, 
common. This transaction was approved by 4 vote of 3,013,085 


to 289,063. 


The undisclosed derivative action which was being 
settled was behalf of COUNTRYWIDE in Supreme Court, 
New York County (Ge _ Kratter, et al. Index No. 736/66). 
Under the settlement, COUNTRYWIDE was to receive 4 25% interest 
in a second mortgage said to be worth $937,980 to COUNTRYWIDE. 
A referee appointed in the State Court rendered a report on 
September 28, 1967 approving the settlement. 


It is at least questionable whether the approval of 
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settlement some two weeks afcer the mailiny of in, 
material could, or should, have been disclosed, egg 
questionable is whether the settlement was of such value 
as to have deserved disclosure in any event. Defendants 
maintain that COUNTRYWIDE "could not obtain any material 
benefit from the contemplated settlement of the Gerber 
derivative action until 1978, eleven years after the 
sale...''. Defendants thus argue, with some persuasiveness, 
that nondisclosure of the settlement of the benefits which 
were delayed for many years would be immaterial to che 
decision of COUNTRYWIDE shareholders. 


Additional factual questions are raised as to 
whether any substantial benefit would accrue to COUNTRYWIDE 
even in 1978. The mortgage does not bear any interest and 
there is no personal liability for payment on the principal. 
As calculated by defendants, COUNTRYWIDE would receive $8,000 in 
principal payments before 1978, but was obligated to pay 
$125,000 in attorney fees in the derivative suit. Thus, no 
present benefit would exist. Defendants, further, raise 
serious questions about the collectibility of the mortage on 
maturity, as it is subordinate to a $1,000,000 institutional 
first mortgage due on demand, and the buildings are more than 
sixty years old. Consequently, a sale of the premises may not 
be feasible. Based on these factual disputes, we cannot say 
that a trial of the action is unnecessary or that no genuine 
issues of material fact exist. 


The salutary features of Rule 56, F.R.C.P., to dis- 
pense with unnecessary trials cannot be utilized to deny these 
defendants of their day in Court to try the substantial factual 
issues which I find in this case. Sartor v. Arkansas Gas Corp., 
$291 U.S. 620 (1944). Plaintiffs’ reliance on Milis v. Electric 
Auto-Lite Co., 396 U.S. 375 (197%) is misplaced. There, the 
question of the materiality of the omission from the pioxy 
statement was found as'a fact by the District Court and 
affirmed on appeal. I ccnnct make such a finding here on the 
submission on this motion in view of the factual issues I have 
discussed. 


: The denial of summary judgment brings with it a 
denial of the application for payment of attorney fees. The 
latter could not properly be granted without the former. 


I also deny plaintiffs' motion to dismiss the counter-~ 
claim in the answer. The counterclaim pleads abuse of process 
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and malicious prosecution a¢ this lawsuit by some ot 
ljaintiffs as retaliation for the ce}yection by defendants 
of their demands for preferred treatment in the purchase of 
plaintiffs’ stock in COUNTRYWIDE. Usually, the main ; 
litigation must have terminated in favor of a party before 
that party can bring an action for malicious prosecution. 

1 do not find this to be a hard fast rule, and +0 any event, 
it does not apply to a claim for abuse of process. While I 
have some serious reservations about the counterclaim, it 
should be allowed to continue, at least as a defense to the 
complaint, and await 4 “ull development of the facts on 
trial. 


Lastly, plaintiffs seek an order designating this 
as a class action pursuant to Rule 23, -B.c.F. the showing 
of plaintiffs at this time is insufficient to justify the 
entry of an order that this is a class action. Although the 
suit was filed in October, } 67, not one deposition has been 
taken. It appears, without dispute, that no procedural steps 
has been taken by plaintiffs since the institution of the 
suit, three years ago; until the instant motion. This is 
hardly the vigorous prosecution to be expected of those who 
would represent 4 class. No other party has sought to 
intervene, nor tas any other suit been started against the 
defendants arising 9ut of the same facts as are here involved. 


1 find that th nsufficient showing that 
these plaintiffs can Or I ly represent the class 
of shareholders they seek to ns 2 1 ne plaintiff GERBER 
can hardly be classified as 4 sha who was called upon 
to vote without knowledge of the pending settlement of the 
derivative action; in fact, he was the plaintiff in that 
action end is charged with full knowledge of the status of the 
action. it is not shown how the plaintiffs yoted at the 
stockholders" meeting, and hence lL have no showing that any 
of the plaintiffs were in fact led to vote in favor of the 
resolution in ignorance of the facts about the settlement. 


In short, pl et 
showing required by Rule 2 if 
of a class action. While the mot 
renewed at any time during the pendency 


now be denied. 
Motions of plaintiffs are each denied; 


Dated: January g, 1971 


s/s Sylver J. Ryan 
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